DATED





                    20[  ]
(1) The nOTTINGHAMSHIRE COUNTY COUNCIL
and
(2) [NAMES OF SPECIAL GUARDIANS]
Financial assistance agreement (sPECIAL GUARDIANS)
relating to works to premises known as

[ADDRESS]
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The Nottinghamshire County Council

Legal Services

County Hall

West Bridgford,

NG2 7QP

Ref: [                   ]
THIS AGREEMENT dated ………………………………………………………………………………20[   ] 
is made between:
(1) 
NOTTINGHAMSHIRE COUNTY COUNCIL (the "Council") of County Hall, West Bridgford, Nottingham NG2 7QP; and

(2)
[NAME(S)] OF [ADDRESS] (the "Special Guardians")
(“party”, together “parties”)
BACKGROUND
1.1 The Special Guardians own the freehold premises known as [ADDRESS] and intend to procure and commission design and building works for [BRIEF DESCRIPTION OF WORKS] at the Property for the purposes of living together with [NAMES OF CHILDREN] (of whom the Special Guardians will be the Special Guardians pursuant to a court order)  [OR if Order already obtained;] [for whom the Special Guardians have responsibility pursuant to a Court Order dated [DATE] “Court Order”, a copy of which is annexed to this Agreement].  The County Council intends to support this using its powers under the Localism Act 2011.
1.2 The Council is willing to make a financial contribution by way of a grant up to a maximum sum of £ [AMOUNT] inclusive of VAT in respect of the reasonable and proper costs incurred by the Special Guardians in respect of the Works for so long as one of the Special Guardians remains the Special Guardian of [NAMES OF CHILDREN] and NAMES OF CHILDREN] is still under the age of 18.
1.3 The purpose of this Agreement is to set out the arrangements for the payment of the Principal Sum by the Council and the conditions to be attached to the Principal Sum. 
IT IS AGREED AS FOLLOWS:

1 DEFINITIONS
1.1 For the purpose of this Agreement except where the context otherwise requires:
	“Clawback- Period”
	means the period of [10] years from and including the date of this Agreement.

	“Certificate of Practical Completion”

Commencement Date”
	means a certificate issued in accordance with Building Regulations certifying that the Works have been completed to an acceptable standard.

means the date on which a substantive start is made at the Property in connection with the Works.

	“Legal Charge”
	means the form of Legal Charge substantially in the form in the Appendix attached to this Agreement

	"Principal Sum"
	means a maximum sum of £ [AMOUNT] ( inclusive of VAT)

	"Property"
	means all that property known as [ADDRESS]. 

	“Works”
	   means the building works to the Property set out in paragraph 1.1 above. 


1.2 The obligations by any party which comprises more than one person will be deemed to be joint and several.
1.3 Words importing persons will include firms and companies and vice versa and, where expressed in the singular, will include the plural and vice versa. Words of one gender will include the other genders.
1.4 A reference to statutes bye-laws regulations orders and delegated legislation will include any statutes bye-laws regulations orders or delegated legislation modifying re-enacting extending or made pursuant to them.
1.5 The expressions the "Special Guardians" and the "Council" include (where the context requires) the persons deriving title under the Special Guardians and the Council respectively.
1.6 If any of the provisions of this Agreement is judged to be illegal or unenforceable, the continuation in full force and effect of the remainder of them will not be prejudiced.  
1.7 This Agreement does not constitute a partnership in the terms of the Partnership Act 1890, a contract of employment or a joint venture arrangement between the Parties and each of the parties undertakes to make this clear in all its dealings with third parties.
1.8 No term of this Agreement is intended to confer a benefit on, or to be enforceable by, any person who is not a party to this Agreement.
1.9 This Agreement is made in good faith and contains all statements and representations upon which the parties have relied in entering into it.
2 FINANCIAL ASSISTANCE 
2.1 In consideration of the Special Guardians acting as Special Guardians pursuant to a [the] Court Order and subject to the Special Guardians complying in all respects with their obligations set out in this Agreement, the Council will make a financial contribution of the Principal Sum by way of a grant payment towards the costs of the Works to the Property on the terms set in this Agreement and secured by the Legal Charge on the Property.
2.2 The purpose of the financial contribution is to enable the Special Guardians to [extend and/or reconfigure] the Property by undertaking the Works, as agreed with the Council, so that it will be suitable accommodation for [NAMES OF CHILDREN]. 

2.3 The Special Guardians shall supply the Council with all information reasonably required in connection with any financial assessments and/or any changes to financial information the Special Guardians have previously supplied to the Council and details of all existing loans or mortgages secured against the Property, the name and address of the lenders, the amount outstanding and providing written authority for the Council to make enquiries of the lenders concerning the state and conduct of the account. 
2.4 For the avoidance of doubt, the Principal Sum is inclusive of VAT and all other costs, charges and expenses relating to the Works including but not limited to legal and professional fees, planning application and building regulations approval fees and fitting out costs.
3 CONDITIONS OF FINANCIAL ASSISTANCE
3.1 The Council will make the payment of the Principal Sum on the condition that:
3.1.1 The Special Guardians shall obtain the necessary consent to the Council’s Legal Charge  from all existing mortgagees/lenders in respect of any secured charges that may affect the Property ;
3.1.2 The Special Guardians enter into the Legal Charge duly executed by the Special Guardians in favour of the Council for the Principal Sum on or before      the date of this Agreement; 
3.1.3 If the Property is subject to an existing bank or building society mortgage, the Council agrees that the Legal Charge shall rank behind any pre-existing bank or building society mortgage secured on the Property;  
3.1.4 The Special Guardians shall obtain the Council’s approval for the Works before the Commencement Date and will need to be satisfied that the Works are carried out and completed satisfactorily in accordance with any necessary planning permission and building regulations approval, certified copies of  which should be supplied to the Council;
3.1.5 The Special Guardians shall obtain all necessary consents including but not limited to planning permission and building regulations approval and/or deeds of release in respect of any restrictive covenants which may be required in order to enable the proposed building works to be undertaken and for the avoidance of doubt, the Council shall not be liable for any costs, claims, proceedings or liabilities arising from such consents or the failure of the Special Guardians to obtain such consents;
3.1.6 The Special Guardians shall ensure that they hold adequate insurance, having regard to the need for any necessary adjustment arising out of the increased value of the Property following completion of the Works; 

3.1.7 The Special Guardians shall not to make any alterations or additions to the Works (or any applications for planning permission or building regulations consent in relation to the Property) without the prior written consent of the Council such consent not to be unreasonably withheld or delayed;
3.1.8 The Special Guardians acknowledge they are responsible for paying all rates, taxes, duties, assessments, impositions and outgoings of whatever nature which may be imposed upon (or payable in respect of) the Property;
3.1.9 The Special Guardians permit named Council employees or agents agreed with the Council in advance to enter the Property at all reasonable times and on reasonable notice (except in an emergency) to view the state and condition of the Works or for any other reasonable purposes;
3.1.10 The Special Guardians shall comply with all statutes, orders, regulations, bye-laws and delegated legislation relating to the Special Guardians’ use and occupation of the Property; and
3.1.11 To observe and perform all the exceptions, reservations, covenants and conditions relating to the Property and contained, mentioned or referred to in the title to the Property [and if registered] registered under title number [INSERT TITLE NUMBER].
4 PAYMENT  OF THE PRINCIPAL SUM 
4.1 The Council shall make the payments of the Principal Sum in accordance with this clause 4.
4.2 The Principal Sum will be paid using Bankers Automated Clearing Services (BACS), or similar method, directly into a valid designated bank account of the Special Guardians.

4.3 The Principal Sum shall be paid by the Council to the Special Guardians on receipt of an application for payment and receipt of invoices for the Works.
4.4 The application for payment shall be submitted by the Special Guardians and shall be in such form as required by the Council. 
4.5 The Special Guardians shall keep in one location the documentation required to verify the accuracy of the application for payment and shall permit the Council access to inspect such documentation.
4.6 The Special Guardians shall deliver to the Council such information as the Council may reasonably require in support of the application for payment. 
4.7 The Special Guardians acknowledge that any delay in delivering the application for payment or any information requested by the Council pursuant to this Agreement is likely to delay the payment of the Principal Sum to the Special Guardians.
4.8 The Special Guardians will, if required by the Council, meet with the Council in order to review, verify and discuss any applications for payment.
4.9 Without prejudice to the Council’s rights to withhold  payment of the Principal Sum under the terms of this Agreement the Council shall be under no obligation whatsoever to make a payment of any instalment due under this clause 4 until it is completely satisfied that it has been presented with a valid application for payment and is satisfied with the supporting information supplied by the Special Guardians.
4.10 The payment of the final instalment of the Principal Sum made by the Council shall be subject to the Special Guardians issuing the Certificate of Practical Completion.  In the event of the Certificate of Practical Completion not being issued the Council reserves the right in is absolute discretion to withhold the payment of the Principal Sum and to terminate this Agreement forthwith.
5 BREACH OF STANDARDS
5.1 The Special Guardians undertake to apply the Principal Sum for the Works in accordance with the terms of this Agreement.
5.2 If the Special Guardians fail to comply with the provisions of clause 5.1, the Council may:
5.2.1 suspend all or any or its obligations hereunder by notice in writing upon such terms and for such period as the Council will in its absolute discretion determine or bring this Agreement to an end and require the repayment of all or part of the Principal Sum in accordance with clause 6; or
5.2.2 work with the Special Guardians to identify the causes of problems, make recommendations to enable them to take corrective action to improve performance, and monitor progress towards and the effect of any such improvements.
PROVIDED THAT any action described in 5.2.2 above taken by the Council shall not prevent it exercising its rights under 5.2.1 in any way.
6 REPAYMENT OF THE PRINCIPAL SUM
6.1 Without prejudice to the Council’s other rights and remedies, the Council may require the repayment of all or part of the Principal Sum during the Claw-back Period within such timescale as the Council shall direct or withhold payment of all or any part of the Principal Sum that remains unpaid during the Claw-back Period:
6.1.1 in the event that both the Special Guardians cease for whatever reason to be the Special Guardians of [NAMES OF CHILDREN] (save for the child’s biological [mother/father], [NAME OF PARENT], successfully applying for the discharge of the Special Guardianship Order, without consent of either of the Special Guardians in relation to the [child/ren]) and/or [she/he/they] [are/is] no longer living at the Property as her/his/their principal place of residence;
6.1.2 the Special Guardians are no longer occupying the Property as their only or principal home;
6.1.3 in the circumstances set out in clause 5 above;
6.1.4 the Special Guardians fail or have failed to disclose any material fact or information which ought in the opinion of the Council to have been disclosed in connection with the financial assistance determination made by the Council;
6.1.5 if the Special Guardians are/is declared bankrupt or placed in receivership or liquidation or enters into any arrangement or composition for the benefit of their creditors, or is unable to pay its debts as they fall due, or has judgement for debt entered against them;
6.1.6 any security created by any mortgage or charge executed by the Special Guardians shall become enforceable and the holder of such security shall take steps to enforce the same;
6.1.7 on  sale of the Property for whatever reason EXCEPT THAT in the event the Property is sold by the Special Guardians and all proceeds from the sale are used to fund the purchase of a replacement property which:
6.1.7.1 is of equal or greater value to the Property (inclusive of the Works); and
6.1.7.2 [NAME OF CHILDREN] occupies as their only or principal home;
then in these circumstances only the Legal Charge may be transferred to be secured against the replacement property as an alternative to repayment of the Principal Sum and the terms of this Agreement shall apply to the replacement property for the Clawback Period; 
6.1.8 if in the opinion of the Council, either of the Special Guardians are incapable of or unlikely to be able to carry out his or her obligations under this Agreement;
6.1.9 if in the reasonable opinion of the Council either of the Special Guardians are in wilful default of this Agreement or has acted fraudulently at any time;
6.2 The Special Guardians shall repay to the Council any part of the Principal Sum incorrectly paid to them as a result of an administrative error including (without limitation) where either an incorrect instalment of the Principal Sum has been released or where the Principal Sum has been released in error before all applicable grant terms and conditions have been complied with by the Special Guardians.  The decision of the Council shall be final and conclusive.
6.3 The Principal Sum will be written off or cancelled by the Council on expiry of the Clawback Period PROVIDED ALWAYS:

6.3.1 at least one of the Special Guardians has remained the Special Guardian of  [   NAME OF CHILDREN] throughout the Clawback Period; and 

6.3.2 [NAME OF CHILDREN] has lived in the Property as her/his/their only or principal home throughout the Clawback Period.
6.4 The Principal Sum will not be  written off or cancelled by the Council where [NAME OF CHILDREN] is/are no longer living with either Special Guardian at the Property and [one or more of]  [NAME OF CHILDREN] is still under the age of 18.
6.5 If repayment of the Principal Sum becomes necessary, it would be by way of an interest free  loan from the Council to the Special Guardians which shall be reduced by [10]% each year on the first anniversary of this Agreement and each anniversary thereafter during the Clawback Period as set out in the Repayment Schedule attached to this Agreement.
6.6 Without prejudice to the Council’s rights and remedies, in the event that the Special Guardians sold the Property and purchased a new house to replace the Property, at its sole discretion, the Council may agree to waive the clawback provisions of clause 6.1.2.
7 EXCLUSION OF LIABILITY
7.1 The Council and their respective employees, agents and officers shall not at any time be liable:
7.1.1 to any person or the Special Guardians for anything in connection with the Works;
7.1.2 to the Special Guardians for any loss or damage arising directly or indirectly as a result of the compliance by the Special Guardians with this Agreement;
7.1.3 to the Special Guardians for any loss or costs arising from a failure by the Council to pay any part of the Principal Sum within agreed time-scales caused by the failure of the Special Guardians to supply such supporting information to the satisfaction of the Council in connection with the application for payment;
7.1.4 to the Special Guardians for any deficit in revenue that may occur arising out of or in consequence of the execution of this Agreement.
8 AGENCY
8.1 In carrying out their obligations under this Agreement the Special Guardians agrees that they shall be acting as principal and not as agent of the Council and they shall not say or do anything that may lead any other person to believe that they are acting as the agent of the Council.
8.2 Nothing in this Agreement shall render the Council liable to indemnify the Special Guardians in respect of any liability of any kind incurred by the Special Guardians to any other person but this shall not be taken to exclude or limit any liability of the Council to the Special Guardians that may arise by virtue of either any term of this Agreement or any negligence on the part of the Council, its staff or agents.
9 REGISTRATION AT HM LAND REGISTRY
The Council shall in respect of the Property be entitled to enter such legal charge on the Special Guardians registered title at HM Land Registry as the Council considers appropriate and the Special Guardians shall execute upon request such further documents as the Council may require to effect such entry.
10 DURATION
Except where otherwise specified, the terms of this Agreement shall apply from the date of this Agreement until the expiry of the Claw Back Period.  Any obligations under this Agreement that remain unfulfilled following the expiry or  termination of the Agreement shall survive such expiry or termination and continue in full force and effect until they have been fulfilled.
11 REMEDIES, WAIVERS, AMENDMENTS AND CONSENTS
11.1 Any amendment to this Agreement shall be in writing and signed by, or on behalf of, each party.

11.2 Any waiver of any right or remedy or any consent given under this agreement is only effective if it is in writing and signed by the waiving or consenting party. It only applies in the circumstances for which it is given and shall not prevent the party giving it from subsequently relying on the relevant provision.

11.3 No delay or failure to exercise any right or remedy on the part of the Council under this Agreement shall operate as a waiver of any such right or remedy.

11.4 No single or partial exercise of any right or remedy by the Council under this Agreement shall prevent any further or other exercise or the exercise of any other right or remedy under this agreement.

11.5 Rights and remedies under this agreement are cumulative and do not exclude any rights or remedies provided by law or otherwise.
This Agreement is executed as a deed and delivered on the date stated at the beginning of this Agreement.
EXECUTED as a DEED by affixing                      ) 

the common seal of THE NOTTINGHAMSHIRE COUNTY COUNCIL )
in the presence of:                                                  )
……………………………………………..

Authorised signatory

Print name ……………………………….

Position …………………………………..
SIGNED as a DEED and
)
DELIVERED by [                       ]   
)

in the presence of:
)

Signature: ……..……………..……….

Name: …………………………..……..

Address: …………….…….…………..

Occupation: ……………….…………..

SIGNED as a DEED and
)
DELIVERED by [                        ]       ) 
in the presence of:
)

Signature: ……..……………..……….

Name: …………………………..……..

Address: …………….…….…………..

Occupation: ……………….…………..
Repayment Schedule

[Year 1  
100% of Principal Sum

Year 2
90%



Year 3
80% 

Year 4
70%

Year 5
60%

Year 6
50%

Year 7
40%

Year 8
30%

Year 9
20%

Year 10
10%]
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