Appendix: 
[image: H:\Templates - Current\SJC Logo\Crest JPEG.jpg]
[bookmark: sog_Header]LAW OFFICERS OF THE CROWN
LEGAL GUIDANCE

VOLUNTARY ACCOMMODATION
OF CHILDREN





ST JAMES CHAMBERS
FEBRUARY 2021

Voluntary Accommodation of ChildrenHeadline Messages
· There is no power for the Committee to accommodate a child unless it has the lawful authority to do so i.e. a legal order enabling this, further to the police exercising their powers of protection or the consent of a person with PR for the child.

· Voluntary accommodation should only be used for short term protection, respite, assessment purposes or pending proceedings.

· In the absence of a request to accommodate, children should not be accommodated unless it is necessary for the child’s safety and there is no alternative family/friend option which can be agreed between the Committee and a person holding PR which would ensure the child’s safety.

· Where more than one person holds PR for a child, the consent of one person is sufficient. However, it would be good practice to seek the views of all persons who hold PR (unless not practical or it would place a person at risk of harm).

· Voluntary accommodation does not provide the Committee with PR for the child. The Committee will be exercising PR on behalf of the individual(s) who has provided consent and that person can withdraw their consent at any time or place restrictions on how that responsibility is discharged. If it is assessed as necessary for the Committee to share PR then a legal order will be required.

· Prior to requesting the consent of a person with PR to accommodate a child, there should be consultation with them about the committee’s concerns and the person should be offered the opportunity to seek legal advice.

· Social workers must be personally satisfied that the person holding PR has capacity to consent and that they are fully informed of the consequences of providing consent or otherwise. 

· Consent cannot be assumed by acquiescence, it is a positive action.

· Written consent to accommodation, signed by the person with PR, should be obtained wherever possible.









Introduction

Children can come into the care of the States through a number of routes. 

However there is no power for the Committee for Health and Social Care (“the Committee”) to accommodate a child EXCEPT IN THE FOLLOWING SITUATIONS:

· With the consent of a person  with parental responsibility (“PR”) (usually that of the person who usually has the care of the child) but having sought and had regard to the view of any other person(s) who hold PR for the child;
· at the request of a young person with capacity; 
· where there is a valid legal order (usually a Care Requirement from the CYCT or an Emergency Child Protection Order or Interim Community Parenting Order from the Court ); or
· Further to the exercise of police powers of protection.

The voluntary accommodation of children can provide children with protection without the need for a legal order or use of police powers. Such accommodation may be short term to manage a crisis (e.g. a carers detention in custody or whilst leaving a violent partner or during temporary illness) or in a higher risk case pending further assessment or the commencement of proceedings before the court or CYCT (via referral to the Children’s Convenor). 

Although voluntary accommodation can be a useful tool to protect a child it does not have the safeguards and independent scrutiny a legal order provides and the Committee should exercise great care in its use.  The courts locally and elsewhere have raised concerns as to the use of voluntary accommodation by Children’s Services. The Juvenile Court of Guernsey has previously found that the Committee had removed a child from her parent’s care on the basis of a signed consent to accommodation where:

· the child was accommodated  seemingly against the parents’ respective wishes, and
· the parents did not fully understand what was happening.

In addition, there have been a number of court judgments in England criticising the manner in which some local authorities have approached the use of voluntary accommodation of children (under S.20 of the Children Act 1989). Although not binding on the Courts locally, those judgments are likely to be considered as setting out good practice.

Good Practice

This note sets out practice issues for the Committee to consider in the voluntary accommodation of children.
(i) Decision making in respect of accommodating a child

· In the absence of a request to accommodate (by either the child with capacity or a person who holds parental responsibility for the child), the Committee should not request that a person with PR agrees to accommodation of the child unless satisfied that there has been appropriate consideration given to the necessity for accommodation to ensure the child’s continuing safety (e.g. whether pending the issue of proceedings, for a short period of assessment, due to parental incapacity, due to being held in custody or due to poor mental health). 

· There should be full consideration of whether there are suitable alternatives within the child’s family and friend network to provide care for the child on a short term basis, which might be agreed by those with PR, before seeking consent to voluntary accommodation as this is a more proportionate response.

· There should be consultation with those holding PR about the Committee’s concerns and the reasons for requesting agreement to accommodation. The child’s views (which becomes more important with increasing age) should also be considered where possible. The Committees plans for contact whilst the child is accommodated should be discussed to help inform the decision making of the person(s) with PR.  Ultimately it is for the person(s) with PR to agree the arrangements for contact and they can make their consent to accommodation conditional e.g. that they have daily contact with the child.  

· In an emergency, opportunities for consultation may be more limited but should be attempted where possible.  

· There should be full consideration given to whether accommodation by agreement is likely to be sufficient. Voluntary accommodation does not provide the Committee with PR for the child and the holder of PR providing their consent to accommodation must be advised of their right to withdraw their consent at any time and for the child to be returned to their care. 

· If it is considered:

(1) Necessary for the Committee to share PR (e.g. if it is felt that any consent will be withdrawn exposing the child to significant risk of harm); or 
(2) That capacity to consent to accommodation by the Committee is an issue, a legal order will almost certainly be required before the child can be accommodated and legal advice should be sought.

· If it is considered appropriate to seek agreement to accommodation, the person(s) holding PR should be offered the opportunity to seek legal advice should they so wish before agreeing.

· It is recommended that discussions with the holders of PR about accommodation and seeking their consent should be carried out by a social worker supported by a manager (or senior practitioner) wherever possible.

· If possible, the consent of everyone who holds PR for the child should be obtained although in some situations it may be sufficient to obtain the consent of a one person with parental responsibility (usually that of the person who usually has the care of the child). In those circumstances it would be good practice to seek the views of and have regard to the view(s) of any other person(s) who hold PR for the child unless to do so might place a person at risk of harm.  Although legally the consent of one person with PR is sufficient you must remember that another person with PR can discharge the child from voluntary accommodation. 

By way of example:

· Child B is 10 years old and lives with his grandfather who holds parental responsibility as part of a residence order. The only other person with PR for B is his mother who left the island 3 years ago and whose whereabouts are not known.   Grandfather has to go to Southampton for surgery and there are no family or friends who can care for B whilst he is away.  The grandfather asks that B is accommodated for a month to cover the period of his surgery and recovery. The grandfather’s consent will be a sufficient basis upon which to proceed although the child’s views should be sought. 

· Baby A’s mother and father both hold PR but are separated. There is a residence order to the father but the mother has weekend staying contact with A.  Baby A is admitted to hospital one weekend with a fracture that the treating doctors conclude are inflicted injuries.  The baby is medically ready for discharge. The mother wants to take Baby A home but Children’s Services want to accommodate Baby A in foster care whilst further assessment takes place.  The father consents but the mother does not.  There is no lawful basis to prevent the mother discharging baby A and voluntary accommodation is unlikely to provide a sufficient basis to keep the baby in hospital or foster care and legal advice should be sought about the options.


(ii) Capacity to consent

Firm guidance was established on the providing of consent in Coventry City Council v C, B, CA and CH [2012] EWHC 2190 (Fam), [2013] 2 FLR 987:

a. Every social worker must be personally satisfied that the person giving consent has the capacity to do so. Section 3 of the Mental Capacity Act 2005[footnoteRef:1] outlines the questions to be satisfied. [1:  i S. 3 MCA 2005 Inability to make decisions
(1)	For the purposes of section 2, a person is unable to make a decision for himself if he is unable—
(a)	to understand the information relevant to the decision,
(b)	to retain that information,
(c)		to use or weigh that information as part of the process of making the decision, or
(d)		to communicate his decision (whether by talking, using sign language or any other means).
(2)	A person is not to be regarded as unable to understand the information relevant to a decision if he is able to understand an explanation of it given to him in a way that is appropriate to his circumstances (using simple language, visual aids or any other means).
(3)	The fact that a person is able to retain the information relevant to a decision for a short period only does not prevent him from being regarded as able to make the decision.
(4)	The information relevant to a decision includes information about the reasonably foreseeable consequences of—
(a)	deciding one way or another, or
(b)	failing to make the decision.
] 


b. If the person has capacity, they must also be fully informed of the consequences of refusal of consent including the range of choices available.

c. Agreement should not be obtained where a court order would not have been granted - the removal must be both fair and proportionate.

d. Willingness to consent cannot be inferred from silence, submission or acquiescence. It must be a 'positive stance'.

In Re S (Child as parent: Adoption: Consent) [2017] EWHC 2729 (Fam) the High Court, in England, set out the relevant information that a parent would need to be able to understand, retain and weigh up in order to have competency to consent to the accommodation of a child:

i. That the child will be staying with someone chosen by the local authority, probably a foster carer;
ii. That the parent can change their mind about the arrangements, and request the child back from accommodation at any time;
iii. That the parent will be able to see the child. 
The English case of Medway Council v A and Others (Learning Disability: Foster Placement) [2015] EWFC B66, demonstrated continued failure by some local authorities to follow this guidance on consent. The judge felt 'obliged to consider and make serious criticisms of the social work' in this case which had involved a vulnerable mother, a matter of days after the birth, signing agreement to the child’s accommodation. The parents believed the agreement covered just a two week period in mother and baby foster placement (when it actually lasted for 40 days before proceedings were issued) and the social worker accepted that concerns over the Mother’s cognitive functioning had been raised by the hospital. The judge called the local authority’s conduct 'wholly unacceptable' and stated her concern that most significantly, the use of such agreements ‘results in vulnerable adults coping with such circumstances without legal advice or representation'.

Therefore, if the social worker has any doubt about the capacity to consent of the holder of PR due to their functioning, mental health issues, a language barrier, a learning difficulty or disability then legal advice should be sought before agreement to accommodation is sought.

(iii) Recording Consent

In Re N (Children) (Adoption: Jurisdiction) [2015] EWCA Civ 1112 the President of the Family Division in England and Wales, Sir James Munby set out his view in respect of good practice in the recording of parental consent to voluntary accommodation. 

Although it is recognised that this guidance is based on English statutory provisions which are not currently replicated in Guernsey and Alderney, the following practice - which also incorporates additional suggested safeguards - is advised:

· The agreement of the person holding PR to accommodation of the child should be properly recorded in writing and evidenced by the person’s signature.  (If for any reason this is not possible then there should be a full written note of the conversation recorded as soon as possible after agreement is obtained).
· The written document should be clear and precise as to its terms in language that is readily understandable to the person whose consent is sought. (Particular care should be taken if the person has a learning disability).
· The written document should make clear that the person can withdraw their consent at any time and remove the child from the Committee’s care.
· A copy of the written document should be provided to the person(s) providing consent.
· Often, at the time of accommodation or afterwards, holders of PR are also asked to sign written agreements about expectations of behaviour. Any such document should be as clear as possible to ensure fairness to holders of PR and to avoid any future dispute about what was considered to be required.
· Before signing any written documents, holders of PR should be advised of their right to seek independent legal advice.

A model Agreement is provided at Appendix A. 

A separate agreement should be signed by each person with PR providing consent to accommodation.  

It is advised that social workers further record their analysis to inform their decision making on a request for voluntary accommodation on the child’s file.

(iv) The 'languishing' child

Where the criteria for a court order or Care Requirement of the CYCT are considered by the Committee to be met, children should not be accommodated on a voluntary basis for a significant period as to do so denies the children the opportunity for the legality of their continued care by the Committee and plans for their future care to be scrutinised by independent parties. In practice, this is rarely an issue in this jurisdiction but should however be kept in mind.

Recent cases in England where children have been permitted to drift in voluntary accommodation (often referred to there as s.20 accommodation) prior to legal proceedings being commenced include:

· In Northamptonshire CC v AS & Others [2015] EWHC 199 (Fam) the extensive delay in bringing proceedings, whilst the child was accommodated pursuant to s.20, led to the guardian (Family Proceedings Adviser (“FPA”)) and mother issuing a claim for Human Rights damages on behalf of the child. The local authority agreed to pay £17,000 of damages. The Judge found that the accommodation of the child by the local authority under an s 20 agreement ‘deprived him of the benefit of having an independent children’s guardian to represent and safeguard his interests. Further, it deprived the court of the ability to control the planning for the child and to prevent or reduce unnecessary and avoidable delay in securing a permanent placement for the child at the earliest possible time.'

· [bookmark: para157]In Re N (Children) (Adoption: Jurisdiction) [2015] EWCA Civ 1112 the President of the Family Division criticized the misuse by the local authority of the procedure under section 20 of the 1989 Act. ‘As we have seen, the children were placed in accordance with section 20 in May 2013, yet it was not until January 2014, over eight months later, that the local authority eventually issued care proceedings. Section 20 may, in an appropriate case, have a proper role to play as a short-term measure pending the commencement of care proceedings, but the use of section 20 as a prelude to care proceedings for a period as long as here is wholly unacceptable. It is, in my judgment, and I use the phrase advisedly and deliberately, a misuse by the local authority of its statutory powers’.

(v) Newborn babies

If a social worker has concerns about a new born baby such that the baby requires accommodation by the Committee and removal from parental care, it is likely to be best that a legal order is sought to secure accommodation by the Committee rather than through the use of voluntary accommodation. 

Usually, if the plan is for removal following birth, as a result of  a pre-birth assessment, good practice is for there to have been planning in advance, for the plan to have been communicated to the parents and for the parents to have been able to take legal advice.

Voluntary accommodation may be possible for a short period - in order to enable a planned court hearing as soon as possible after birth - but the general advice is that proceedings should be issued as soon as possible after birth, if removal is planned, whether or not such removal is contested.

(vi) Differences: (1) Voluntary Accommodation and (2) Accommodation secured by a legal order 

· Where those with PR have agreed to accommodation by the Committee, the Committee does not hold PR for the child (as it does pursuant to an ECPO or ICPO granted by the Juvenile Court). Holders of PR consequently should be consulted and make all significant decisions. Where the Committee does share PR, persons with PR should still be consulted in decision making but the Committee may ultimately make the decision where an ICPO is in place (except in limited situations where consent of all with PR is required).

· In a voluntary accommodation situation those with PR have delegated some of their responsibilities to the Committee by agreement and such agreement can be revoked at any time.  Where a court order or care requirement with condition of accommodation exists, the parent cannot exercise their PR so as to remove the child from the Committee’s care and the Committee can take legal steps to enforce such orders.

· In a Voluntary Accommodation situation the child will not have the benefit and safeguard of a FPA (unless one has been appointed in separate private law proceedings) appointed in respect of them to independently promote and safeguard the child’s interests.


Summary

· The voluntary accommodation of children can properly be used as an interim measure, for welcomed ‘respite care’ or emergencies.

· Its use must be carefully considered and regard had to the issues discussed above, with particular regard to capacity and consent. (Ultimately, failure to do so, could in addition to reputational damage result in the Committee’s actions being considered unlawful by a court and damages having to be paid for breach of the parents’/child’s rights as protected by Article 8 of the ECHR).

· Social workers regularly have difficult discussions with parents and carers about concerns they have in respect of the care that children are receiving and such discussions are conducted openly, honestly and with great skill and compassion meaning that difficult messages are shared and heard. If carried out correctly, parents and carers should feel they have a difficult decision to make but the choice is theirs. 

· Where a person who holds PR is vulnerable, special steps should be taken to ensure the issues are properly understood.

· It would be helpful to ensure that there is good recording of the discussions around the seeking of consent and for a manager to be present with the social worker where possible.

· Holders of PR should be given the opportunity to access independent legal advice to ensure that they understand the range of options available before they sign anything. It is likely that many holders of PR will be able to access limited legal advice funded through Legal Aid.

· Consent should wherever possible be recorded in writing with the holder of PR being aware of their right to withdraw consent at any time.

· Persons who provide consent should be given copies of agreements and plans which they have signed.

· If there is doubt about capacity or that consent will be maintained, the option of seeking a legal order should be fully considered and legal advice sought.

· If persons holding PR later seek to withdraw consent to accommodation and the Committee is of the view that the child should remain accommodated, steps should be taken to discuss the concerns with those who hold PR and to seek to obtain an agreed way forward. If this is not possible, advice should be taken as to whether there are grounds to seek an order and the options open to the Committee (in an emergency this might include police powers of protection or an ECPO). However, if consent is withdrawn, the child must be returned. There is no lawful basis for continuing to accommodate a child whilst the Committee make alternative plans.

· As soon as the plan for the child changes from a return home to the need for a longer period in care, the child should be subject to planning and decision making about whether there should be a referral to the Convenor or an application to the Court to secure the child’s continuing accommodation and to prevent any drift in planning for the child.
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Committee for Health and Social Care

Agreement in respect of Accommodation of Children

Name of child/children:

Name of person holding Parental Responsibility for above named child/children:

I confirm that I hold Parental Responsibility for the above named child(ren) and agree to the child(ren) being accommodated by the Committee in foster care/residential care.

It has been explained to me that I have the following rights:

a) To say no to this proposal by the Committee,
b) To change my mind at a later date and to bring this agreement to an end at any time,
c) To obtain legal advice about this agreement. 

I understand that this agreement and arrangements for the child/children will be kept under review by the Committee.

I have read this document and agree to its terms.

I agree to my child/children named above being accommodated by the Committee for Health and Social Care.



___________________________	__________________________		________________
Signature				Print Name				Date



The social worker should sign below to confirm the following:

1. That they are satisfied that the person with PR signing this document has capacity to do so.

2. That having capacity that the consent provided is informed consent, considering the following

(a) Does the person understand the consequences of giving consent?
(b) Does the person fully appreciate the choices available and the consequences of a refusal as well as giving consent?
(c) Does the person have possession of all facts and issues material to giving consent?

3. Despite consent being provided, is the social worker satisfied that accommodation by the Committee is necessary and proportionate particularly considering the following?

(a) What is the current physical and psychological state of the person?
(b) Is it necessary for the child’s safety to be removed from this person’s care at this time? 
(c) Has the person been given the opportunity to seek legal advice and advice from family/friends?
(d) Has consideration been given to whether a court order should be sought?

After considering all of the above I consider that the voluntary accommodation of the child by the Committee is necessary.



___________________________	__________________________		________________
Signature				Print Name				Date
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