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Abstract

The purpose of this article is to establish the perceptions and capability of social care

professionals (SCPs) in using the Mental Capacity Act (MCA) 2005 to assess decision-

making capacity in those who have executive dysfunction and issues pertaining to the

frontal lobe paradox, in comparison to health care professionals (HCPs). HCPs and

SCPs from inpatient and community neurorehabilitation teams, social care teams and

a best interest assessor team were contacted via convenience sampling and partici-

pated in semi-structured interviews. Data from these consultations were analysed us-

ing a form of thematic analysis known as template analysis. Four over-arching

template themes were identified: ‘assessment structure’, ‘implications of brain injury’,

‘professionals’ capability/expertise’ and ‘consent, self-report and mental capacity’. The

findings suggest that SCPs would benefit from bespoke practice guidance designed to

help with the application of the MCA with the acquired brain injury/long-term neuro-

logical conditions population—particularly where there is a concern about a person’s

ability to understand, apply or use information outside of an assessment or supportive

conversation.
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Introduction

It is estimated that 14.7 million UK citizens have a long-term neurologi-
cal condition (LTNC), with 1.1 million of these being sudden onset
(such as acquired brain injuries (ABIs)) and with figures rising steadily
each year (The Neurological Alliance, 2014, 2019). Common complaints
after an ABI include physical, cognitive and emotional difficulties
(Mateer et al., 2005; Turner et al., 2007). Cognitive difficulties can in-
clude memory, information processing, language, visuospatial processing,
fatigue and executive functioning problems (Halligan and Wade, 2005;
Rabinowitz and Levin, 2014; The Brain Injury Social Work Group
[BISWG] & British Association of Social Workers [BASW], 2019).
Executive functioning describes a wide range of higher level cognitive
functions thought to be mainly situated in the frontal lobes; for example
insight, attention, planning, organisation, initiation, ideas generation, in-
hibition, control of behaviours and emotions, problem-solving, evalua-
tion, judgement and decision making (Maas et al., 2017). These cognitive
impairments, particularly executive dysfunction, cause the main real-
world difficulties that those with ABIs face (Knox et al., 2015; Holloway,
2017) and, due to their subtleties, can be hard to quantify (Manchester
et al., 2004). Even the best neuropsychological assessments do not assess
executive (dys)functioning well due to issues with ecological validity
(Sbordone, 1996) and fractionation (Burgess et al., 1998). Tests generally
only measure one/some of the cognitive processes under the executive
functioning ‘umbrella’ rather than the whole raft of executive functions
and complex interplay with other cognitive abilities. Meaning, some peo-
ple may perform well on tests, but poorly in the real world. This is fur-
ther compounded by the impact lack of insight (an executive skill) can
have on Mental Capability Act (MCA) assessment interviews.

Insight, or awareness, is suggested by Crosson et al. (1989) to have
three levels, each of which builds upon the previous. ‘Intellectual aware-
ness’ is where someone has knowledge that they have a deficit (e.g. a
memory problem). ‘Emergent awareness’ is where they additionally rec-
ognise that they need to use a strategy (e.g. a diary) in the moment, but
cannot effectively implement it despite knowing its value and ‘anticipa-
tory awareness’ is being able to anticipate the problem in advance and
effectively implement a strategy to minimise the consequences of the
deficit (e.g. effectively using a diary to minimise memory issues). More
recent models such as the Dynamic Comprehensive Model of Awareness
(DCMA; Toglia and Kirk, 2000) suggest that, rather than being hierar-
chical, awareness processes are dynamic in nature and dependent on sit-
uational context. Toglia and Kirk suggest there is ‘offline’ metacognitive
awareness (knowledge of a deficit, knowledge and beliefs of personal ca-
pabilities) and ‘online’ awareness that can only be measured in a
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functional context (i.e. during an actual task). Online skills include task
appraisal, self-monitoring performance and self-adjustment as a result of
this feedback. In both models there is the understanding that someone
can show aspects of awareness (e.g. perhaps only intellectual awareness,
or the offline processes of the DCMA) whilst still having a self-
awareness deficit as anticipatory awareness, or online thinking/acting, is
required for full insight.

This all means that a person may be able to function well within a
structured interview, saying all the right things (‘talking the talk’—ac-
knowledging a deficit, saying what they could do to navigate it), then be-
have completely differently in a real-world setting (‘walking the walk’—
being unable to adjust in the moment). This can particularly be the case
if the interviewer does a lot of executive ‘scaffolding’ during the MCA
assessment interview (e.g. generating the ideas, defining the decision,
compensating for memory and attentional deficits). In this scenario the
client may be deemed to have ‘capacity’ when they do not. That is, the
capacity is artificially created during the interview, but has no functional
impact. It is honourable for professionals to be concerned with being un-
necessarily paternalistic in these situations, or concerned about subject-
ing clients to a higher level of assessment than those just assessed
verbally. However, the authors wish to highlight that ‘insight’ as de-
scribed in the ABI literature is not related to a difference in opinion be-
tween clinicians and clients, but to do with a measurable gap between
saying and doing ‘caused by the very nature of the ABI’. This notion of
being able to ‘talk the talk, but not walk the walk’ is a specific neuropsy-
chological presentation known as the ‘frontal lobe paradox’ (Walsh,
1985). Completing an assessment with a functional component is there-
fore not imposing a higher threshold or more rigorous examination, it is
applying the correct examination according to the condition.

Skill deficits in the application of knowledge in real-world settings
have significant implications on the capacity assessment process. This is
because, although one of the MCA criteria is an individual’s ability to
‘use or weigh’ information as part of an informed decision-making pro-
cess (Department of Health [DoH], 2005; Mantell, 2010), capacity
assessments commonly take the form of interviews (Owen et al., 2017).
However, in the situations being discussed, a purely interview-based as-
sessment would mask the individual’s deficits. A question-and-answer
process cannot elicit the information required because of the very nature
of the ABI impairments. If assessments are purely conducted in this
structured way, they can create a dangerous, false sense of ‘capacity’
(Lennard, 2016). Triangulation with ‘real world data’ is therefore para-
mount; something that is made clear within the National Institute for
Health and Care Excellence (NICE, 2018) NG108 guidelines. This is
known as the ‘articulate/demonstrate’ method; requiring the person to
articulate how they would make an informed decision within an
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interview setting and demonstrate this in practice through engaging in
functional assessments and observations of skills at multiple time points.
This should be integrated with third party evidence, such as interviews
with those who know the person well, obtaining professionals’ reports
and neuropsychological assessment results (Naik et al., 2008; Holloway
and Fyson, 2016; Lennard, 2016; George and Gilbert, 2018; NICE, 2018;
39 Essex Chambers, 2021).

Quality requirements from the DoH (2005) detail that those with
LTNCs need to have their specialist needs met when receiving any care/
treatment in a health/social care setting, including consideration of needs
arising from cognitive impairment. However, there is a paucity of social
care literature on the topic, and limited data about the social care needs
for these individuals (Mantell et al., 2012; The Neurological Alliance,
2019) and their experiences of interacting with social care (Holloway
and Fyson, 2016). Mantell et al. (2018) reviewed the literature published
by social workers about supporting those with ABIs and identified only
115 articles over a forty-year period (1975–2014). Holloway and Fyson
(2016) corroborated these low figures, finding only four articles pub-
lished within the last decade when searching with the terms ‘social work’
and ‘brain injury’ or ‘head injury’. In terms of social care-specific guid-
ance, The Adult Social Care Outcomes Framework 2018/19 (DoH and
Social Care, 2018) has no mention of ‘brain injury’, ‘head injury’ or
‘neuro’ despite reference to other groups of social care users. Positively,
The Care Act (DoH, 2014) and BISWG and BASW (2019) both refer-
ence brain injury and cognitive impairment (with BISWG and BASW
highlighting that capacity assessments may need to be conducted with
this population). However, neither of them provide the depth required
to support professionals to give adequate consideration to the unique
challenges in this population.

A particularly pertinent paper by George and Gilbert (2018) proposes
that individuals with frontal lobe damage may perform well in capacity
assessment settings, but struggle in real-life settings due to the frontal
lobe paradox arising from executive functioning issues. Similar to other
recent research (Holloway and Fyson, 2016; NICE, 2018; 39 Essex
Chambers, 2021), it lays out a number of recommendations to support
professionals/services working in this arena. For example, making use of
real-world observations, using informant-reports (as well as self-report),
making use of neuropsychological assessment results, having a ‘link’ so-
cial care worker assigned to neuro-specialist teams or use of the Brain
Injury Needs Indicator (Brain Injury Rehabilitation Trust, 2014) as a
helpful tool for social workers not familiar with brain injury. However,
despite good recommendations as to what may be useful for professio-
nals, the George and Gilbert (2018) paper was published in ‘The
Neuropsychologist’ and is therefore unlikely to be read by the audience
being targeted.
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It would therefore not be surprising if this group of professionals were
not well versed in the common deficits noted in this population, or how
to best work with these individuals (Simpson et al., 2002). When paired
with the social care model, which has an ethos of empowering individu-
als and utilising a strengths-based approach, this lack of understanding
can have significantly detrimental consequences of: schisms between
health care professionals (HCPs) and social care professionals (SCPs)
(with those highlighting difficulties with empowerment being labelled as
risk-averse or paternalistic), missed vulnerabilities and individuals being
wrongly assessed as having mental capacity (House of Lords, 2014,
Flynn, 2016; Norman, 2016; George and Gilbert, 2018).

Despite the above, there are no known studies to date that have ex-
plicitly researched SCPs’ experiences of completing capacity assessments
with those with ABIs, particularly in the context of the frontal lobe par-
adox. This study therefore aimed to establish SCPs’ perceptions and ca-
pability of using the MCA 2005 to assess decision-making capacity in
those with executive dysfunction and issues pertaining to the frontal
lobe paradox, in comparison to HCPs.

Method

Ethics

The Health Research Authority online decision tool determined that
this research did not require review by an National Health Service re-
search and ethics committee. However, the authors acknowledge the im-
portance of honest, transparent and ethical research and applied ethics-
in-action. Prior to interviews commencing, the aims and intent of the re-
search were clearly outlined to participants, risks and benefits discussed
and the chance to ask questions given, to ensure informed verbal con-
sent. Participants were aware that involvement was voluntary and that
they could withdraw at any time. Data confidentiality was ensured
through secure storing of data in-line with General Data Protection
Regulation principles and password-protected files.

Inclusion criteria

Six teams were selected via convenience sampling and approached re-
garding staff consultation. Teams were included that: worked with indi-
viduals with an ABI/LTNC, frequently came across issues of capacity
and conducted capacity assessments related to a variety of decisions.
However, only five groups were able to meet within an appropriate
timescale. One team had difficulty with their schedule and so were
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excluded on this basis. Consultation was therefore held with forty-eight
participants across five staff groups, comprised a variety of HCPs and
SCPs (see Table 1) to enable comparison between professional groups.

Interviews

Consultations lasted approximately an hour and used a semi-structured in-
terview approach. The interview schedule comprised of two fictional case
studies of people with executive dysfunction who lacked/had questionable
decision-making capacity for the scenarios described (drawn from authors’
professional experiences), with prompt questions attached and then a further
eight questions. A minimum of two authors were present for each consulta-
tion, recording discussions and prompting for clarification when required.

Data analysis

The authors wished to take an inductive approach to the data. Post-
consultation the primary author therefore conducted a form of thematic
analysis known as template analysis. Braun and Clarke’s (2006) guide-
lines for thematic analysis were followed, and the following procedure
used, as adapted from King (2012): The primary author immersed them-
selves in the data with an initial read through of the first three consulta-
tions, looking for emerging themes and organising data into potential
higher order themes and sub-themes. The remaining consultations were
then coded according to this initial template, with the template and
themes revised based on how well subsequent data fit with this.
Hierarchy of themes was developed through grouping of similar quotes
in the data. In order to maintain qualitative rigour, the second author
then corroborated themes and data clusters according to the coding

Table 1. Professional make-up of staff groups

Staff group Professionals n

Best interest assessors Best interest assessorsa 6

Older people’s social care team Social workers 16

Physical disability social care team Social workers 14

Total SCPs 36

Inpatient neurorehabilitation unit Head of care,b OT, Physiotherapy,

Clinical psychology, SaLT

8

Paediatric community

neurorehabilitation team

Clinical psychology, Psychiatry, SaLT 4

Total HCPs 12

aSCPs.
bNurse professional.

SaLT: speech and language therapy.
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template. Further revisions to the coding template were established

post-second author review, including revision of themes. The primary
author then re-reviewed data on this basis to achieve theme saturation.

Saturation was defined as the point when no new emergent data themes
were identified. At this point analysis was concluded.

Template analysis is suggested to be good for group/team data and
small data sets (King, 2008). A rich description of the entire data set
was aimed for as suggested by Braun and Clarke (2006) to be useful for

under-researched areas or those where participants’ views are not well
known. The authors felt the structure and use of a priori theme/s would
be useful and so adopted a subtle realist approach (see e.g.

Hammersley, 1992) to the template analysis. The authors focused on in-
dividual experiences being described within the data, with the coding
template being generated using a ‘bottom-up’ approach. Due to the

small data set it was decided that only semantic themes would be identi-
fied. There was no disagreement on themes using this process.

Limitations

Prior to consultation some staff groups had explicitly requested support in
completing capacity assessments with those with ABIs/LTNCs due to not
feeling competent with such, and two authors had pre-existing knowledge

of two teams’ viewpoints due to currently/previously working in one of the
teams. It is acknowledged that some participants may have been influenced
to take part specifically due to one of the interviewers having been a col-

league in one of the teams. Steps were taken to mitigate this through not
having that person conduct their interview. Authors’ biases were managed

through blind coding of interviews to check interpretations correlated.

Findings

Template analysis

After template analysis was completed themes emerged from the data as

shown below (see Table 2).

Assessment structure

Understanding of the MCA principles and capacity assessment
framework

There was variability in understanding of the MCA principles and capac-

ity assessment framework across both HCPs and SCPs, in particular in
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relation to the ‘use’ component of the ‘use or weigh’ criteria of the
MCA 2005. The majority of professionals were able to recognise that
there was difficulty with the person applying skills in practice in the case
studies and that these were therefore ‘difficult cases’ (SCP2), but some
struggled to determine how the MCA would apply in these situations, or
what they as assessors could do.

The real problem is we are not there when he is doing these things, so

what can we do? (SCP3)

The problem can be in situations like this, is we are not seeing the

problems, yet we are the ones doing the capacity assessment because it’s

complex. (SCP18)

Some professionals confused the ‘decision-specific’ and ‘time-specific’
nature of capacity assessments, believing that you could only base capac-
ity assessments on immediate conversations, rather than being able to in-
corporate observation and evidence provided by other professionals/
interested parties as part of the ‘use’ component of the MCA. There
was also difficulty noted in how to proceed when there was a conflict be-
tween the persons own self-report and arising contrasting evidence.

The problem with capacity assessments is they are focused on the here-

and-now at the time of the assessment. (HCP4)

The struggle here is the decision and time-specific nature of the MCA,

especially when the person can talk the talk, but not walk the walk. I am

not sure how flexible the MCA is when we are faced with situations like

this. (SCP18)

However, a small proportion of HCPs and SCPs could identify the ‘use’
component of ‘use or weigh’ (MCA 2005) and appreciate the use of
real-world observation and assessment to determine this. Although vari-
able, HCPs generally demonstrated greater recognition of the functional
nature of decision making in action, rather than relying solely on verbal
output.

. . .when we are faced with these borderline cases, especially when it

applies to the person’s ability to ‘use’ the relevant information, we may

need to ‘test’ their capacity. . .. (SCP33)

Table 2. Final coding template

1. Assessment structure

1.1 Understanding of the MCA principles and capacity assessment framework

1.2 Question/assessment construction

2. Implications of brain injury

3. Professionals’ capability/expertise

4. Consent, self-report and mental capacity

Key: Higher order themes, sub-themes.
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We would want to undertake actual world observations. (HCP12)

Subsequently, there were discrepancies within and between groups as to

whether the individuals in the case studies demonstrated capacity. One

SCP stated that ‘it’s just an unwise decision’ (SCP21), whereas another

highlighted that ‘I would be very clear with him. . .I do have reason to

doubt his capacity’ (SCP34). The MCA capacity assessment framework

was stated as reasons why the fictional cases either had or did not have

capacity:

[Despite lacking executive functioning skills] He would pass a capacity

assessment as he can understand, retain and reason. (HCP1)

. . .We are going to really struggle to say he lacks capacity, even if he

does because in the moment [during discussions] he can understand,

retain, weigh and will communicate that he doesn’t want our support.

(SCP6)

. . .the evidence suggests that he can’t ‘use’/’apply’ the relevant

information in the real world. . . (SCP34)

Question/assessment construction

HCPs and SCPs noted that exploring a person’s ability to make an in-

formed decision depends heavily on how the capacity assessment is con-

structed. In order to construct suitable questions both HCPs and SCPs

felt that the professionals involved would need to have knowledge of

pre-morbid ability level and behaviour. However, HCPs felt this was im-

portant as a method of comparison for assessment, whereas SCPs saw

this more as a way to engage the individual.

In cases like this we would firstly need to understand past actions and

compare them to current actions/behaviours. (HCP2)

Engage him on a personal level. . . and [use that] to draw on his personal

experience and skills that he does have. (SCP1)

HCPs determined that an important consideration is how the question is

posed and framed within the context of one’s cognitive impairments,

with provision of suitable cognitive strategies to maximise the individu-

al’s chance of achieving capacity. They implied that, in order to con-

struct appropriate questions, one would need to have cognitive

assessment information.

It’s how one focuses the conversation with the person – not just the

here-and-now, but imagining actual scenarios based on already identified

deficits. (HCP1)

Assess whether the brain injury is having continued impact on his

executive functions, and to then consider strategies that could support

him if there were potential deficits. (HCP10)
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Although consideration of brain injury was discussed by SCPs (see
‘Implications of brain injury’ theme) it was not discussed as a pre-cursor
to identifying cognitive strategies useful for maximising their client’s po-
tential to achieve capacity during an assessment.

In order to ascertain the difference between those who may have ex-
ecutive dysfunction and issues pertaining to the frontal lobe paradox and
those who do not, HCPs suggested that they would want to ‘undertake
actual world observations’, (HCP12) giving examples such as a ‘kitchen
assessment’ (HCP12), or ‘walk[ing] through some example scenarios’
(HCP9). Some SCPs similarly discussed that, although they may start
out using a ‘traditional’ capacity assessment methodology of questioning
the individual, the use of real-world ‘tests’ may be required due to the
client’s presentation. Some examples of functional assessments and role
plays were given, similar to the examples provided by HCPs.

Many capacity assessments, as the title suggests, start with an

assessment, which is a supportive process. However, when we are faced

with these borderline cases, especially when it applies to the person’s

ability to ‘use’ the relevant information, we may need to ‘test’ their

capacity. (SCP33)

I would want to set up an OT kitchen assessment to actually observe

him prepare food, because the evidence so far suggests he can make the

decision when we are chatting, but what about actually putting the

words into practice. . .the evidence suggests that he can’t ‘use’/‘apply’ the

relevant information in the real world, outside of the assessment.

(SCP34)

One SCP additionally highlighted the importance of triangulating infor-
mation from real-world observations with informant reports.

We need more than just a conversation. We need observations, feedback

on others’ experiences of working with or supporting the person. . . It

will need to be a holistic assessment. (SCP20)

However, some SCPs, although seeing the relevance of real-world obser-
vations, were unable to realise that these could be incorporated as part
of a capacity assessment. They stated that they would end up going
‘round in circles’ (SCP8). A large number of SCPs felt that the ‘tradi-
tional’ method of discussion would be sufficient (without any real world
observation).

“. . .[just] having an honest and frank discussion. (SCP32)

I would want to compare and discuss with him, food related illness

before the brain injury. . .to his food related illness now. . .to see if he

can identify a difference, and to then start to explore with him what

those reasons may be. . .does he feel that the brain injury is still causing

him difficulties with managing some day-to-day tasks. (SCP31)

It was suggested by HCPs that inquiring into the individual’s wider emo-
tional well-being as part of the assessment would be useful in order to
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ascertain whether their presentation may be related to mental health, as
opposed to deficits arising from brain injury. It was felt that specialists
in the field, over and above SCPs, would be needed in order to follow
this line of enquiry.

As this was an assault, perhaps this may be more mental health

associated with the impact of the brain injury, so not just the brain

injury. . .social care would not necessarily think about or understand this.

(HCP10)

Emotional well-being/mental health was not something reported on by
SCPs.

SCPs commented that they recognised that these types of assessments
were complex and therefore might take longer than one assessment:
‘There would need to be multiple visits’ (SCP5). However, they also
highlighted that the time constraints within social care services might
make this difficult.

One challenge is how much time we can spend on this in the current

climate. (SCP34)

Implications of brain injury

Generally, both HCPs and SCPs understood there would be some impli-
cations arising from ABI that would be worth exploring, with both con-
sidering medical information (such as location of the brain injury)
useful. HCPs appeared to have a better grasp of the link between spe-
cific brain locations and specific deficits, whereas SCPs were clear that
they would need support to understand this.

I would want to know, what part of the brain was affected and

specifically how it affects his functioning. (SCP35)

. . .review[ing] the brain scans to understand whether the brain injury is

the cause potentially for the issues. (HCP9)

His frontal lobe is still developing so is this the recklessness of youth or

is his decision-making directly impacted by the brain injury? (HCP10)

HCPs expressed interest in a range of cognitive domains that they felt
would impact on their completion of a capacity assessment and felt com-
fortable using clinical terms in discussions, with several references to ‘ex-
ecutive functions’. Only two SCPs used the term ‘executive functioning.’
When asked of the definitions of ‘executive functions’ or ‘insight’, those
using the terms could not provide one. The majority of SCPs tended to
use non-clinical terminology and focused almost exclusively on ‘decision
making’.

I would want to know about memory, insight, awareness – and this

would influence my professional conclusions. . . (HCP7)
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We really need to understand how the acquired brain injury potentially

affected the person’s decision-making. (SCP24)

One SCP interestingly highlighted that they would not focus on cogni-
tive deficits at all, but would ‘focus on a strengths-based approach. . .’
(SCP36) when considering ABI. SCPs in particular made reference to
the fact that having a brain injury, despite having implications for being
able to demonstrate capacity, is also not evidence of a lack of capacity,
highlighting the challenges of these particular cases.

People are allowed to change their personalities after a brain injury.

They may just be a different person now, who makes different decisions.

This isn’t evidence of a lack of capacity. (SCP3)

Acquired brain injury can change personality, but a change in

personality doesn’t automatically link to an inability to make decisions.

(SCP20)

Whilst there is value in this approach, this perspective can bring about
its own challenges if the professional is unable to incorporate consider-
ation of deficits into their formulation of the person and construction of
the assessment at all.

Professionals’ capability/expertise

There was agreement that professional capability was important, but var-
iability between professionals as to who was best placed/‘expert’ in this
arena. All HCPs highlighted that SCPs were competent in conducting
capacity assessments; however, as they were not experts in ABI, they
would need specialist clinical support in order to conduct competent
assessments with this population.

Social workers were experts in assessing capacity. . .However, they are

not experts in acquired brain injury. (HCP3)

It would be unrealistic for social care professionals to determine the

person’s decision-making skills without the support of appropriately-

trained clinical professionals. Especially when faced with these complex/

borderline cases. (HCP9)

SCPs largely agreed with this synopsis, though conversely, despite health
care colleagues having great faith in SCPs’ MCA expertise, some SCPs
felt they would not have the knowledge required to reach a ‘reasonable
belief’ in relation to the person’s decision-making capacity, especially
when the person could ‘talk the talk but not walk the walk.’

We would not have the expertise to come to a ‘reasonable belief’ in

relation to her capacity. . . (SCP11)

With such a complex case. . .this would be incredibly problematic unless

we were supported by another [clinical] professional during the meeting.

(SCP1)
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It would be easier and quicker if there was a close collaboration

between brain injury services and social care services, so we can work

collaboratively when these complex cases arise. (SCP34)

Although both groups largely agreed that collaboration was key, HCPs
posited that lone capacity assessments by SCPs were common. This led
to frustrations around the perceived lack of understanding of ABI
knowledge and clinical terminology and how this might adversely impact
on capacity assessment conclusions. When attempting to input into ca-
pacity assessments/provide alternative viewpoints they described feeling
‘blocked’ or labelled as ‘paternalistic’.

Hard for external practitioners to understand the needs of people with

ABI. . .if we disagree with their conclusion there is often not the option

to discuss this and they won’t explain how their decisions have been

made. (HCP8)

[use of the terms ‘executive function/dysfunction’ are] problematic when

used by professionals without supporting clinical expertise. (HCP12)

When discussing where this ‘clinical expertise’ would come from, HCPs
thought that an MDT approach was sensible, and that clinical psycholo-
gists were best placed to support this process due to their competence in
the cognitive sequelae of ABI, MCA principles and assessment
practices.

They [clinical psychologists] would be better at completing capacity

assessments than other professionals. They understand how the acquired

brain injury would affect decision-making. I would want to know about

memory, insight, awareness – and this would influence my professional

conclusions. . . (HCP3)

A barrier to an MDT approach to capacity assessments involving other
teams was purported by HCPs to be that assessments/reports provided
by therapies (i.e. SaLTs, OTs or physiotherapists rather than clinical psy-
chologists) were not taken as seriously with ‘Therapists tend[ing] to be
looked down upon by social care professionals. . .’ (HCP11).

Conversely, no SCPs referenced psychology input during case study
discussions. However, a large number of SCPs highlighted the impor-
tance of MDT working with therapists and gave clear examples of where
this would be useful. For example, highlighting the need for a collabora-
tive ‘OT assessment’ (SCP5) and indicating the value of such in coming
to well-rounded conclusions.

Such a complex case. . .would be incredibly problematic unless. . .supported

by another professional. (SCP1)

It should be noted that a small number of SCPs were unclear about
where ‘expertise’ might come from, citing that they were unsure, or of-
fering the ‘court of protection’ (SCP11) or ‘mental health services’
(SCP13) as potential suggestions.
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Honestly we wouldn’t know where to go for expert advice when faced

with these types of cases. (SCP8)

Some HCPs described that a dedicated social worker had previously
been assigned to their team’s cases and this had worked well, leading to
a collaborative and well-informed approach. SCPs noted similarly, how-
ever, described it breaking down due to feeling alienated by clinical ter-
minology and focus.

It would be great to have a named person to contact where the case

involves someone with a brain injury. Not for all cases just the complex

ones. (SCP22)

This was tried before, but. . .discussions were always clinical[ly] focused,

limiting the ability of the social care practitioners to engage. (SCP23)

Consent, self-report and mental capacity

This theme only arose in interviews conducted with SCPs, with confu-
sion present over the difference between consent, refusal, self-report and
mental capacity. Some SCPs described consent and mental capacity as
synonymous. The implications of this are significant, with individuals po-
tentially being deemed to have capacity purely because they acquiesce
with a request, have good self-report, or appear to be aware of their def-
icits, rather than because they have good enough understanding, reten-
tion and ability to weigh up and use the relevant information in order to
come to an informed decision.

. . .we say he has capacity if he consents to the support, but if he refuses

then we doubt his capacity. (SCP19)

SCPs also appeared confused about whether consent was needed from
an individual in order to information-gather from relevant services in re-
lation to capacity assessments. Some professionals stated that without
consent they would outright not be able to look into the case, without
consideration given to the fact that, if there was a lack of capacity in re-
lation to this decision, then this could be conducted in person’s best
interests.

Our first job would be to gather info, but this would be incredibly

difficult when we don’t have the person’s consent to gather the

information we need. (SCP17)

Discussion

Overall, findings support the research that SCPs do not have an in-
depth understanding of the MCA as applied to those with ABIs present-
ing with executive dysfunction pertaining to the frontal lobe paradox
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(George and Gilbert, 2018). HCPs more readily (1) recognised the value
of triangulating information from client-based interviews, real-world
observations and informant reports, (2) understood cognitive impair-
ments, specifically executive functioning, the frontal lobe paradox and
the interplay between cognitive skills, (3) discussed cognitive strategies
they would employ to support the client and (4) described feeling clini-
cally competent in this arena. SCPs recognised the difficulty with assess-
ing capacity in these cases, but showed reduced (1) understanding of the
MCA principles and capacity assessment framework, (2) understanding
of ABIs and cognitive impairments, particularly executive functioning
and the frontal lobe paradox, (3) knowledge of where to go to seek spe-
cialist support for such, (4) understanding of key terminology (e.g. ‘ca-
pacity,’ ‘consent’) and (5) were less sure of their own competence in this
area (despite the SCP teams being chosen due to them conducting ca-
pacity assessments with these populations).

Some SCPs strongly identified with a strengths-based ethos that is
dominant in social care research. The authors would highlight that there
is benefit in this approach as there is an equally devastating impact of
people having independence removed inappropriately. However, as a re-
sult of this culture, HCPs stated that sometimes their opinions were not
taken seriously or were over-ridden. This could lead to an impasse be-
tween professionals, with health care opinions being seen as
disempowering/risk-averse. This fits with themes in the research (e.g.
House of Lords, 2014; Norman, 2016; Flynn, 2016; George and Gilbert,
2018) and there is real concern about the potential for a burgeoning
schism between professional groups.

Our findings reiterate the conclusions drawn by other researchers.
Namely, that professionals with lots of experience of ABI say that
weighing up and using is the issue most pertinent to capacity for their
clients, but also the aspect of the MCA criteria that SCPs least under-
stood (Owen et al., 2017; Moore et al., 2019). We would echo concerns
in the literature (see e.g. Simpson et al., 2002; Holloway and Fyson,
2016; George and Gilbert, 2018) that social care guidance on the use of
the MCA for this population is woefully inadequate, being neither spe-
cific nor in-depth enough. The implications of this are that, as George
and Gilbert (2018) and Owen et al. (2017) highlighted, in some cases, ca-
pacity assessments are not conducted full-stop, or are insufficiently con-
ducted. Potential vulnerabilities of clients could be missed and
individuals could be wrongly deemed as having capacity (House of
Lords, 2014; Flynn, 2016; Norman, 2016; George and Gilbert, 2018).
This is perhaps best shown in the recent Safeguarding Adults Review of
the death of a man with an ABI whose capacity was assumed because
he said he wanted no help (Johnson, 2021).

The authors suggest that there are several areas for improvement.
First, further investigation into interdisciplinary working should be
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explored. There was clear agreement between our findings and the liter-
ature that assessments by non-specialist social workers are unlikely to be
sufficient (39 Essex Chambers, 2021) as an effective capacity assessment
requires specialist knowledge (Holloway and Fyson, 2016). We strongly
recommend that social teams that are set-up to support people with
ABIs are multidisciplinary rather than unidisciplinary. In lieu of this,
having better links between services will provide clarity on which spe-
cialist professional should provide this, where SCPs are unsure.
Specialist link workers are recommended as beneficial (Headway, 2014;
George and Gilbert, 2018) and we would highly recommend establishing
a link-worker scheme between local neuro-specialist teams and local au-
thority social care teams.

Similar to research by George and Gilbert (2018) and Odumuyiwa
et al. (2019), our research clearly highlighted that further learning and
development opportunities are required for SCPs to further understand
the needs of those with ABIs. These resources should be designed to
help application of the MCA with the ABI/LTNCs population where
there is a concern about a person’s ability to apply or use information
outside of a traditional assessment/interview, i.e. those cases that the
MCA (DoH, 2005) describes as ‘borderline’. It is imperative that this be
co-developed with SCPs and HCPs (as well as legal professionals). The
training resources would ideally include:

1. MCA principles and capacity assessment framework, with particular
emphasis on the ‘use’ component of ‘use and weigh.’ Providing clear
and practical guidance for SCPs faced with situations where there are
concerns identified by the practitioner, the person’s family, friends,
care staff or supporting clinical professionals regarding a person’s
ability to ‘use’ information outside of a capacity assessment interview.
It should aim to show professionals assessing capacity how to assess
the validity of the individual’s self-report, by comparing this with
their ability to apply this in everyday life. Whilst simultaneously ap-
plying a strengths-based approach to these conversations congruent
with the social care ethos, and meeting the first three principles and
empowering ethos of the MCA Code of Practice (DoH, 2005). It
should support professionals to understand the importance of clearly
identifying and gathering information about any potential inability to
‘use’ the information in practice and evidencing this, before reaching
any conclusion that the person is unable to make the specific decision
for themselves.

2. Key papers and guidance in the field. For example, NICE (2018)
NG108 guidance on triangulating information and seeking special-
ist support.

3. Foster conversations about who, how and when to involve other
professionals.
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4. Guidance on clinical/technical terminology, differences between

capacity and consent and effectively recording decisions.
5. Exploration of the plethora of cognitive difficulties that can arise

from ABIs, but specifically focusing on executive dysfunction, off-

line/online awareness and the frontal lobe paradox. It should cover

how the act of undertaking an interview is (of itself) the compen-

sation required for some dysexecutive people to (verbally) be very

competent and able, and can provide the scaffolding for capacity

to artificially exist within the confines of an interview, but that this

competence (capacity) does not exist outside of the interview in a

functional context.

We suggest that these training resources would set SCPs up with the skills

and knowledge to set up interdisciplinary networks in their region. Future

interdisciplinary working and training would then serve to strengthen alli-

ances between professionals and minimise the potential for schisms.

Conclusion

This article highlights the importance of better integration of health and

social care within ABI settings, better sharing of knowledge and better

training for SCPs.
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Sorinola, A., Stamatakis, E., Stevanovic, A., Stevens, R. D., Sundström, N.,

Taccone, F. S., Takala, R., Tanskanen, P., Taylor, M. S., Telgmann, R., Temkin,

N., Teodorani, G., Thomas, M., Tolias, C. M., Trapani, T., Turgeon, A., Vajkoczy,

P., Valadka, A. B., Valeinis, E., Vallance, S., Vámos, Z., Vargiolu, A., Vega, E.,
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